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BUSINESS OPPORTUNITY DISCLOSURE

13-14a-9.

Continuing
obligation
wholesaler on purchase

of manufacturer
or merger.

13-15-2

or

If a manufacturer or wholesaler is purchased by or merges with another
company or otherwise loses its corporate identity, the purchasing or surviving
entity shall bear all of the responsibilities of the original or purchased manufacturer or wholesaler under this chapter.
History: C. 1953, 13-14a-9, enacted by L.
1989, ch. 63, § 9.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

CHAPTER 15
BUSINESS OPPORTUNITY DISCLOSURE
Section
13-15-1.
13-15-2.
13-15-3.
13-15-4.
13-15-5.

13-15-1.

Short title.
Definitions.
Administration and enforcement
- Powers - Legal counsel.
Information to be filed by seller.
Disclosure statement furnished to
buyer - Contents.

Section
13-15-6.

13-15-7.

Failure to file disclosures - Relief where seller fails to comply
with chapter - Relief where division granted judgment or injunction.
Civil penalty for violation of cease
and desist order.

Short title.

This act shall be known and may be cited as the "Business Opportunity
Disclosure Act."
History: C. 1953, 13-15-1, enacted by L.
1981, ch. 69, § 1.
Meaning of "this act." - The term "this

act," as used in this section, refers to Laws
1981, ch. 69, which enacted this section and
§§ 13-15-2 to 13-15-6.

COLLATERAL REFERENCES
Am. Jur. 2d. - 62B Am. Jur. 2d Private
Franchise Contracts § 297 et seq.
A.L.R. - Recovery of anticipated lost profits
of new business: post-1965 cases, 55 A.L.R.4th
507.

Validity, construction, and effect of state
business opportunity statutes, 84 A.L.R.4th
374.

13-15-2. Definitions.
As used in this chapter:
(1) (a) "Assisted marketing plan" means the sale or lease of any products, equipment, supplies, or services which are sold to the purchaser
upon payment of an initial required consideration of $500 or more for
the purpose of enabling the purchaser to start a business, and in
which the seller represents:
(i) that the seller will provide locations or assist the purchaser
in finding locations for the use or operation of vending machines,
racks, display cases, or other similar devices, or currency oper779
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ated amusement machines or devices, on premises neither owned
nor leased by the purchaser or seller;
(ii) that the seller will purchase any or all products made,
produced, fabricated, grown, or modified by the purchaser, using
in whole or in part the supplies, services, or chattels sold to the
purchaser;
(iii) that the seller will provide the purchaser with a guarantee that the purchaser will receive income from the assisted marketing plan which exceeds the price paid for the assisted marketing plan, or repurchase any of the products, equipment, supplies,
or chattels supplied by the seller if the purchaser is dissatisfied
with the assisted marketing plan; or
(iv) that upon payment by the purchaser of a fee or sum of
money, which exceeds $500 to the seller, the seller will provide a
sales program or marketing program which will enable the purchaser to derive income from the assisted marketing plan which
exceeds the price paid for the marketing plan, but this Subsection (iv) does not apply to the sale of a sales program or marketing program made in conjunction with the licensing of a registered trademark or service mark.
(b) "Assisted marketing plan" does not mean or include:
(i) the sale of an ongoing business when the owner of that
business sells and intends to sell only that one assisted marketing plan;
(ii) not-for-profit sale of sales demonstration equipment, materials, or samples for a total price of $500 or less; or
(iii) the sale of a package franchise or a product franchise defined by and in compliance with Federal Trade Commission rules
governing franchise and business opportunity ventures, if the
seller does not make any representation defined in Subsections
(l)(a)(i), (ii), (iii), or (iv).
(c) As used in Subsection (a)(iii) "guarantee" means a written
agreement, signed by the purchaser and seller, disclosing the complete details and any limitations or exceptions of the agreement.
(2) "Business opportunity" means an assisted marketing plan subject
to this chapter.
(3) "Division" means the Division of Consumer Protection of the Department of Commerce.
(4) "Initial required consideration" means the total amount a purchaser is obligated to pay under the terms of the assisted marketing plan,
either prior to or at the time of delivery of the products, equipment,
supplies, or services, or within six months of the commencement of operation of the assisted marketing plan by the purchaser. If payment is over a
period of time, "initial required consideration" means the sum of the
down payment and the total monthly payments. "Initial required consideration" does not mean the not-for-profit sale of sales demonstration
equipment, materials, or supplies for a total price of less than $500.
(5) "Person" means any natural person, corporation, partnership, organization, association, trust, or any other legal entity.
(6) "Purchaser" means any person who becomes obligated to pay for an
assisted marketing plan.
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13-15-4

(7) "Registered trademark" or "service mark" means a trademark,
trade name, or service mark registered with the United States Patent and
Trademark Office, or the state of Utah, or the state of incorporation if a
corporation.
(8) "Seller" means any person who sells or offers to sell an assisted
marketing plan.
History: C. 1953, 13-15-2, enacted by L.
1981,ch.69,§ 1; 1983,ch.58,§
10; 1986,ch.
130, § 1; 1989, ch. 225, § 7.
Amendment Notes. - The 1989 amendment, effective March 14, 1989, alphabetized

13-15-3. Administration
gal counsel.

the defined terms, redesignating the subsections accordingly, and substituted "Department of Commerce" for "Department of Business Regulation" in present Subsection (3).

and enforcement - Powers - Le-

The division shall administer and enforce this chapter. In the exercise of its
responsibilities, the division shall enjoy the powers, and be subject to the
constraints, set forth in Title 13, Chapter 2. The attorney general, upon request, shall give legal advice to, and act as counsel for, the division in the
exercise of its responsibilities under this chapter.
History: C. 1953, 13-15-3, enacted by L.
1981, ch. 69, § 1; 1983, ch. 58, § 11.

13-15-4. Information

to be filed by seller.

Any seller of an assisted marketing plan shall file the following information
with the division:
(1) The name, address, and principal place of business of the seller, and
the name, address, and principal place of business of the parent or holding
company of the seller, if any, who is responsible for statements made by
the seller.
(2) All trademarks, trade names, service marks, or advertising or other
commercial symbols which identify the products, equipment, supplies, or
services to be offered, sold, or distributed by the prospective purchaser.
(3) An individual detailed statement covering the past five years of the
business experience of each of the seller's current directors and executive
officers and an individual statement covering the same period for the
seller and the seller's parent company, if any, including the length of time
each:
(a) has conducted a business of the type advertised or solicited for
operation by a prospective purchaser;
(b) has offered or sold the assisted marketing plan;
(c) has offered for sale or sold assisted marketing plans in other
lines of business, together with a description of such other lines of
business;
(4) A statement of the total amount which must be paid by the purchaser in order to obtain or commence the business opportunity such as
initial fees, deposits, down payments, prepaid rent, and equipment and
inventory purchases; provided, that if all or part of these fees or deposits
are returnable, the conditions under which they are returnable shall also
be disclosed.
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(5) A complete statement of the actual services the seller will perform
for the purchaser.
(6) A complete statement of all oral, written, or visual representations
that will be made to prospective purchasers about specific levels of potential sales, income, gross and net profits, or any other representations
which suggest such a specific level. All such representations shall be
relevant to the geographic market in which the business opportunity is to
be located. When such statements or representations are made, a warning
after the representation in not less than 12 point upper and lower case
boldface type shall appear as follows:
CAUTION
No guarantee of earnings or ranges of earnings can be made. The
number of purchasers who have earned through this business an
amount in excess of the amount of their initial payment is at least
_________
which represents ____
% of the total
number of purchasers of this business opportunity.
(7) A complete description of the type and length of any training promised to prospective purchasers.
(8) A complete description of any services promised to be performed by
the seller in connection with the placement of the equipment, products, or
supplies at any location from which they will be sold or used; and a
complete description of those services together with any agreements that
will be made by the seller with the owner or manager of the location
where the purchaser's equipment, products, or supplies will be placed.
(9) A statement that discloses any person identified in Subsection (1) of
this section who has (a) been convicted of a felony or misdemeanor or
pleaded nolo contendere to a felony or misdemeanor charge if the felony
or misdemeanor involved fraud, embezzlement, fraudulent conversion, or
misappropriation of property; or who has (b) been held liable or consented
to the entry of a stipulated judgment in any civil action based upon fraud,
embezzlement, fraudulent conversion, misappropriation of property, or
the use of untrue or misleading representations in the sale or attempted
sale of any real or personal property, or upon the use of any unfair,
unlawful or deceptive business practice; or who is (c) subject to an injunction or restrictive order relating to business activity as the result of an
action brought by a public agency.
(10) A financial statement of the seller signed by one of the seller's
officers, directors, trustees, or general or limited partners, under a declaration that certifies that to the signatory's knowledge and belief the information in the financial statement is true and accurate. A financial statement that is more than 13 months old is unacceptable.
(11) A copy of the entire marketing plan contract.
(12) The number of marketing plans sold to date, and the number of
plans under negotiation.
(13) Geographical information including all states in which the seller's
assisted marketing plan have been sold, and the number of plans in each
such state.
(14) The total number of marketing plans that were cancelled by the
seller in the past 12 months.
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(15) The number of marketing plans that were voluntarily terminated
by purchasers within the past 12 months and the total number of such
voluntary terminations to date.
History: C. 1953, 13-15-4, enacted by L.
1981, ch. 69, § 1; 1983, ch. 58, § 12.

13-15-5. Disclosure
tents.

statement furnished to buyer -

Con-

All the information required under Section 13-15-4 shall be contained in a
single disclosure statement or prospectus which shall be provided to any prospective purchaser at least ten business days prior to the earlier of:
(1) the execution by prospective purchaser of any agreement imposing
a binding legal obligation on such prospective purchaser by which the
seller knows or should know, in connection with the sale or proposed sale
of the "assisted marketing plan"; or
(2) the payment by a prospective purchaser, by which the seller knows
or should know of any consideration in connection with the sale or proposed sale of the "assisted market plan." The disclosure statement or
prospectus shall not contain any material or information other than that
required under Section 13-15-4. However, the seller may give prospective
purchasers nondeceptive information other than that contained in the
disclosure statement or prospectus if it does not contradict the information required to appear in the disclosure statement or prospectus. A cover
sheet attached to the disclosure statement or prospectus shall conspicuously state the name of the seller, the date of issuance of the disclosure
statement or prospectus, and a notice printed in not less than 12 point
upper and lower case boldface type as follows:
INFORMATION FOR PURCHASE OF A MARKETING PLAN:
To protect you, the State Division of Consumer Protection has required your
seller to give you this information. The State Division of Consumer Protection
has not verified this information as to its accuracy. The notice may contain
additional precautions deemed necessary and pertinent. The seller, in lieu of
the information requested by Section 13-15-4, may file with the commission
and provide to prospective purchasers certified disclosure documents authorized for use by the Federal Trade Commission pursuant to Title 16, Chapter
I, Subchapter d, Trade Regulation Rules, Part 436, "Disclosure Requirements
and Prohibitions Concerning Franchising and Business Opportunity Ventures."
History: C. 1953, 13-15-5, enacted by L.
1981,ch.69,§
1; 1983,ch.58, § 13; 1987,ch.
92, § 25.
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13-15-6. Failure to file disclosures - Relief where seller
fails to comply with chapter - Relief where division granted judgment or injunction.
(1) If a seller fails to file the disclosures required under Section 13-15-4, or
fails after demand by the division to file the disclosure within 15 days, the
division, consistent with Section 13-2-5, shall begin adjudicative proceedings
and shall issue a cease and desist order.
(2) Any purchaser of a business opportunity from a seller who does not
comply with this chapter is entitled, in an appropriate court of competent
jurisdiction, to rescission of the contract, to an award of a reasonable attorney's fee and costs of court in an action to enforce the right of rescission, and
to the amount of actual damages or $2,000, whichever is greater.
(3) In the event the division is granted judgment or injunctive relief in an
appropriate court of competent jurisdiction, the division, in addition to any
other relief, is entitled to an award of reasonable attorney's fees, costs of court,
and investigative fees.
History: C. 1953, 13-15-6, enacted by L.
1981,ch.69,§
1; 1983,ch.58, § 14; 1986,ch.
130, § 2; 1987, ch. 161, § 31.

COLLATERAL
REFERENCES
Utah Law Review. - Attorney's Fees in
Utah, 1984 Utah L. Rev. 553.

Am. Jur. 2d. -

12 Am. Jur. 2d Brokers

§ 20.

13-15-7. Civil penalty for violation of cease and desist order.
Any person who violates any cease and desist order issued under this chapter is subject to a civil penalty not to exceed $5,000 for each violation. Civil
penalties authorized by this chapter may be imposed in any civil action
brought by the attorney general or by a county attorney under this section.
All penalties received shall be deposited in the general fund. No action to
collect a civil penalty may be commenced more than five years after the date
the penalty was imposed.
History: C. 1953, 13-15-7, enacted by L.
1983, ch. 58, § 15.

784

13-16-2

MOTOR FUEL MARKETING

CHAPTER 16
MOTOR FUEL MARKETING
Section
13-16-1.
13-16-2.
13-16-3.
13-16-4.
13-16-5.
13-16-6.
13-16-7.

13-16-1.

Section
Short title.
Definitions.
Refiners to disclose "transfer
prices."
Unlawful sale by persons engaged
in commerce.
Unlawful sale by refiner.
Sales not considered violations.
Civil actions authorized - Ex-

13-16-8.
13-16-9.
13-16-10.
13-16-11.

penses Jurisdiction
and
venue.
Burden of proof in civil action.
Right of purchaser to obtain price
and cost information from marketer.
Recordkeeping - Civil penalty.
Applicability.

Short title.

This chapter is known as the "Motor Fuel Marketing
History: C. 1953, 13-16-1, enacted by L.
1987, ch. 189, § 1.
Repeals and Reenactments. - Laws 1987,
ch. 189, § 1 repeals former § 13-16-1, as en-

13-16-2.

Act."

acted by Laws 1981, ch. 71, § 1, relating to the
findings of the Legislature, and enacts the
present section, effective March 16, 1987.

Definitions.

As used in this chapter:
(1) "Affiliate" means an entity that owns or controls, or is owned or
controlled by, another person, whether through stock ownership or otherwise.
(2) "Cost" means:
(a) (i) if motor fuel is not purchased from an affiliate:
(A) the lowest invoice cost that the seller charged to the
purchaser for motor fuel oflike grade and quality within five
days prior to the date of any alleged unlawful resale by the
purchaser; or
(B) if there was no sale to the purchaser within the preceding five days, the purchaser's last invoice cost; or
(ii) if motor fuel is purchased or received from an affiliate:
(A) the lowest transfer price that the affiliate charged to
the purchaser or receiver for motor fuel of like grade and
quality within five days prior to the date of any alleged
unlawful resale by the purchaser or receiver; or
(B) if there was no purchase or receipt within the preceding five days, the last transfer price; less
(b) trade discounts, allowances, or rebates that the purchaser receives on the particular invoice or transfer; plus
(c) the reasonable cost of doing business as determined by generally accepted accounting principles, which, with respect to retail
sales and in the absence of proof of a lesser cost, is presumed to be a
margin of 6% of the posted retail price; plus
(d) freight charges and all applicable federal, state, and local taxes
not already included in the invoice cost or transfer price.
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13-16-3

COMMERCE AND TRADE

(3) "Motor fuel" means gasoline, diesel fuel, gasohol, and all other fuels
of a type designated for use as a motor fuel in self-propelled vehicles
designated primarily for use on public streets, roads, and highways.
(4) "Person" means any individual, partnership, corporation, or legal
entity.
(5) "Retail sale" means any sale of motor fuel to a member of the
motoring public for consumption.
(6) "Sale" means any transfer, gift, sale, offer for sale, or advertisement
for sale in any manner or by any means, including any transfer of motor
fuel by a person to himself or his affiliate.
(7) "Transfer price" means the price used by a refiner in transferring
motor fuel to itself or an affiliate for resale at another marketing level.
History: L. 1981, ch. 71, § 2; 1987, ch. 189,
§ 2; 1991, ch. 260, § 1.

Amendment Notes. - The 1991 amendment, effective April 29, 1991, made minor
changes in punctuation and style in Subsections (1) and (2); added the Subsection

(2)(a)(i)(A) and (2)(a)(ii)(A) designations while
substituting "five days" for "15 days" in both
subsections; added Subsections (2)(a)(i)(B) and
(2)(a)(ii)(B); and redesignated former Subsections (2)(a)(iii), (2)(b), and (2)(c) as present Subsections (2)(b), (2)(c), and (2)(d).

NOTES TO DECISIONS

Cost.
Former definitions of "cost" and "cost of doing business" were sufficiently clear so that
anyone using reasonable accounting methods
could comply with the act, and the statute was,

therefore, not impermissibly vague in defining
a seller's cost. State ex rel. Div. of Consumer
Protection v. Rio Vista Oil, Ltd., 786 P.2d 1343
(Utah 1990).

13-16-3.

"transfer prices."

Refiners to disclose

Each refiner engaged in commerce in this state is required to establish and
publicly disclose upon request its transfer price on all grades of motor fuel
transferred or sold to itself or an affiliate for resale in this state at a different
marketing level of distribution.
History: L. 1981, ch. 71, § 3; 1987, ch. 189,
§ 3.

13-16-4. Unlawful sale by persons engaged in commerce.
(1) It is unlawful for any person engaged in commerce within this state to
sell or offer to sell motor fuel below cost as defined in Subsection 13-16-2(2) if:
(a) the intent or effect of the sale or offer is to injure competition; or
(b) the intent and purpose of the sale or offer is to induce the purchase
of other merchandise, to unfairly divert trade from a competitor, or otherwise to injure a competitor.
(2) It is unlawful for any person engaged in commerce within this state to
sell or offer to sell motor fuel at a price lower than the seller charges other
persons at the same time and on the same level of distribution if the intent or
effect of the sale or offer is to injure competition.
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History: L. 1981, ch. 71, § 4; 1987, ch. 189,
§ 4; 1992, ch. 300, § 1.

Amendment Notes. - The 1992 amendment, effective April 27, 1992, added the Sub-

13-16-6

section (l)(a) designation, added Subsection
(l)(b), and made related and stylistic changes.
Cross-References. - Applicability of this
section, § 13-16-11(1).

13-16-5. Unlawful sale by refiner.
It is unlawful for a refiner engaged in commerce in this state to sell or
transfer motor fuel to itself or an affiliate for resale in this state on a different
marketing level of distribution at a transfer price lower than the price it
charges a person who purchases for resale at the same time and on the same
level of distribution, if the intent or effect of the sale or transfer is to injure
competition.
History: L. 1981, ch. 71, § 5; 1987, ch. 189,
§ 5.

Cross-References. section, § 13-16-11(2).

13-16-6. Sales not considered

Applicability of this

violations.

(1) It is not a violation of Section 13-16-4 or 13-16-5 if a difference exists at
the same level of distribution between the transfer price or sales price of
motor fuel of like grade and quality and the price charged to a person who
purchases for resale, including any discount, rebate, allowance, service, or
facility granted to any of a supplier's own marketing operations in excess of
those provided to a person who purchases for resale if the difference is due to a
difference in shipping method, transportation, marketing, sale, or quantity in
which the motor fuel is sold.
(2) It is not a violation of Section 13-16-4 or 13-16-5 if a difference exists in
transfer price and sales price or between sales prices at the same marketing
level if the difference exists because of a good faith effort to meet the equally
low price of a co npetitor or if the sale is exempt under Section 13-5-12.
(3) It is not a violation of Subsection 13-16-4(1) if the sale below cost is the
result of a good faith effort to meet the equally low price of a competitor or if
the sale is exempt under Section 13-5-12. In determining whether a person
has set the price at which motor fuel is sold or offered for sale to meet the price
of a competitor, the court shall consider only whether the seller or offeror has
set the price of motor fuel to match the price at which a competitor has sold or
offered motor fuel, including any cost of credit associated with the sale or
offer, without regard to any other items sold or offered in conjunction with the
sale or offer for sale of the motor fuel.
History: L. 1981, ch. 71, § 6; 1987, ch. 189,
§ 6; 1992, ch. 300, § 2.

Amendment

Notes. -

The 1992 amend-

ment, effective April 27, 1992, added the second sentence in Subsection (3) and deleted a
comma in Subsection (1).
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Civil actions authorized tion and venue.

Expenses -

Jurisdic-

(1) (a) If the Division of Consumer Protection has reason to believe that a

person has engaged in acts or practices that violate Section 13-16-4 or
13-16-5, the division may request the attorney general or a county attorney to commence a civil action to enjoin the acts or practices, and upon a
proper showing, a temporary restraining order, preliminary injunction, or
permanent injunction shall issue without the necessity of a bond.
(b) Any person who violates Section 13-16-4 or 13-16-5 is liable to the
state for a civil penalty, assessed by a court, not to exceed $5,000 per day
for each business location where a violation occurred.
(2) (a) Any person injured as a result of an act or practice that violates
Section 13-16-4 or 13-16-5 may bring a civil action for appropriate relief,
including an action for a declaratory judgment, injunctive relief, a treble
award of actual damages, and exemplary damages.
(b) Any action under this subsection shall be brought within two years
after the alleged violation occurred.
(3) The court, in making an award under Subsection (1) or (2), may award
court costs and a reasonable attorney's fee to the prevailing party, except that
the court may not award attorney's fees or court costs against the state, a
state agency, or a political subdivision of the state.
(4) If the state, a state agency, or a political subdivision of the state prevails
in an action under this chapter, it is entitled to an award for reasonable
investigative expenses in addition to any other relief granted.
(5) (a) The district courts of this state may hear and determine all cases
brought under this section.
(b) Venue lies in any county where the defendant is doing business or
in the county where the plaintiff resides.
History: L. 1981, ch. 71, § 7; 1983, ch. 58,
§ 16; 1987, ch. 189, § 7; 1991, ch. 260, § 2.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, added the Subsection (a) and (b) designations in Subsections
(1), (2), and (5); in Subsection (l)(a) substituted
"If the Division of Consumer Protection has
reason to believe that a person has engaged"

for "If it appears to the Division of Consumer
Protection that a person has engaged or is
about to engage"; substituted all of the present
language of Subsection (l)(b) following "penalty" for "not to exceed $5,000 for each violation"; and made stylistic changes in Subsections (2)(a) and (5)(a).

COLLATERAL REFERENCES
Utah Law Review. - Attorney's Fees in
Utah, 1984 Utah L. Rev. 553.

13-16-8. Burden of proof in civil action.
In any action brought under Section 13-16-7, the burden of proof, upon a
prima facie showing of a violation, shall shift to the defendant to show justification. Unless justification is shown, the court shall award judgment for the
plaintiff.
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13-16-10

History: L. 1981, ch. 71, § 8; 1987, ch. 189,
§ 8.

13-16-9. Right of purchaser to obtain price and cost information from marketer.
A person who purchases motor fuel for resale and who has cause to believe
that another person marketing motor fuel has violated Section 13-16-4 or
13-16-5 may, upon motion to the court and a proper showing of cause, obtain
an order requiring the marketer to provide the following information:
(1) the price or transfer price at which he transfers each grade of motor
fuel to each level of distribution in his marketing operations;
(2) information relevant to the market area to which he transfers the
motor fuel; and
(3) the cost of, amount, and the nature of all discounts, rebates, allowances, services, or facilities connected with the handling, sale, or offering
for sale of any motor fuel he provides to each level of his marketing
operations and to the local market area of the complainant.
History: L. 1981, ch. 71, § 9; 1987, ch. 189,
§ 9.

13-16-10. Recordkeeping

-

Civil penalty.

(1) Persons engaged in commerce within this state who sell or offer to sell
motor fuel shall maintain records accurately indicating the date and the time
of day of each change in the sale price of motor fuel and the identity of the
person who recorded the price change. In the event the change in price is to
meet a lower price of a competitor, the record shall set forth the competitor by
name and address, specifying the price which was met. These records shall be
maintained for a period of two years.
(2) The records shall be made available to the Division of Consumer Protection and the attorney general on request.
(3) A person who fails to comply with Subsection (1) is liable to the state for
a civil penalty, assessed by a court, of $500 per day for each business location
where a violation occurred.
History: C. 1953, 13-16-10, enacted by L.
1991, ch. 260, § 3; 1992, ch. 300, § 3.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, rewrote Subsection (1) which read: "(1) A person engaged in
the marketing of motor fuel shall keep and
maintain records substantiating each: (a) good
faith effort to meet the equally low price of a

competitor for all sales of motor fuel below
cost; and (b) sale of motor fuel at a price lower
than the seller charges other persons at the
same time and on the same level of distribution."
Effective Dates. - Laws 1991, ch. 260 became effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.
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13-16-11.

Applicability.

(1) Section
the marketing
(2) Section
the marketing

13-16-4 applies
of motor fuel,
13-16-5 applies
of motor fuel,

equally to
regardless
equally to
regardless

History: C. 1953, 13-16-11, enacted by L.
1991, ch. 260, § 4.
Effective Dates. - Laws 1991, ch. 260 be-

all persons engaged in commerce in
of the size of a marketing oper tion.
all refiners engaged in commerce in
of the size of a marketing operation.
came effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.

CHAPTER 17
TRANSIENT VENDORS
Section
13-17-1.
13-17-2.

Definitions.
Administration and enforcement
by division - Assistance of attorney general.

Section
13-17-3.
13-17-4.
13-17-5.

Filing of sales tax licenses.
Exemptions.
Cease and desist orders - Injunctions - Civil penalties.

13-17-1. Definitions.
As used in this chapter:
(1) "Division" means the Division of Consumer Protection.
(2) "Merchandise" means any consumer item that is, or is represented
to be, new or not previously owned by a consumer.
(3) "Temporary premises" means any public or quasi-public place including a hotel, roominghouse, storeroom, building or part of a building,
tent, vacant lot, railroad car or motor vehicle, temporarily occupied for
the purpose of exhibiting stocks of merchandise to the public. Premises
are not temporary if the same person has conducted business at those
premises continuously for more than six months or has occupied the
premises as his or her permanent residence for more than six months.
(4) "Transient vendor" means any person who brings into temporary
premises and exhibits to the public stocks of merchandise for the purpose
of selling, or offering to sell, such merchandise to the public.
History: C. 1953, 13-17-1, enacted by L.
1983, ch. 14, § 1.
COLLATERAL REFERENCES
Am. Jur. 2d. - 60 Am. Jur. 2d Peddlers,
Solicitors, and Transient Dealers §§ 21, 50 to
56; 68 Am. Jur. 2d Sales and Use Taxes§ 193.
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13-17-2.

Administration and enforcement
Assistance of attorney general.

by division -

The division shall administer and enforce this chapter. The attorney general, upon request, shall give legal advice to and act as counsel for the division
in the exercise of its responsibilities under this chapter.
History: C. 1953, 13-17-2, enacted by L.
1983, ch. 14, § 1.

13-17-3.

Filing of sales tax licenses.

At least ten days prior to conducting business in this state a transient
vendor shall file with the division a copy of each sales tax license obtained as
required by Section 59-12-106 for the purpose of conducting business as a
transient vendor.
History: C. 1953, 13-17-3, enacted by L.
1983, ch. 14, § 1; 1987, ch. 5, § 11.

13-17-4.

Exemptions.

This chapter does not apply to:
(1) any corporation, community chest, fund, or foundation organized
and operated exclusively for religious, charitable, scientific, literary, or
educational purposes of which no part of the net earnings benefits any
private shareholder or individual;
(2) state fairs, arts and crafts fairs, and other fairs and festivals conducted primarily for amusement and entertainment;
(3) wholesale representative, swap shops or trade shows;
(4) the sale of Utah agricultural or handcrafted products;
(5) a person who operates a permanent business in this state and who,
in connection with the permanent business, occupies temporary premises
and prominently displays the business name and address while businesR
is conducted from the temporary premises;
(6) a person who is a licensed bonded auctioneer; or
(7) a person who has obtained and maintains a permanent city or
county business license.
History: C. 1953, 13-17-4, enacted by L.
1983, ch. 14, § 1.

13-17-5. Cease and desist orders penalties.

Injunctions

-

Civil

(1) If a transient vendor fails to comply with this chapter, the division shall
begin adjudicative proceedings and shall issue a cease and desist order, and
may bring an action to obtain a temporary or permanent injunction against
the transient vendor.
(2) (a) Any person who violates any cease and desist order issued by the
division or who violates any provision of this chapter, is subject to civil
penalty not to exceed $2,000 for each violation.
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(b) Civil penalties authorized by this section may be imposed in a civil
action brought by the attorney general or county attorney within five
years after the violation occurred.
History: C. 1953, 13-17-5, enacted by L.
1983, ch. 14, § 1; 1987, ch. 161, § 32.
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13-18-1. Citation of act.
This act shall be known and may be cited as the "Burglar Alarm Security
Certification Act."
History: L. 1983, ch. 18, §1.
Meaning of "this act." - The term "this

13-18-1.5. Procedures

-

act," as used in this section, refers to Laws
1983, ch. 18, which enacted this chapter.

Adjudicative

proceedings.

The Department of Public Safety shall comply with the procedures and
requirements of Title 63, Chapter 46b, in its adjudicative proceedings.
History: C. 1953, 13-18-1.5, enacted by L.
1987, ch. 161, § 33.
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13-18-2.

13-18-3

Definitions.

As used in this chapter:
(1) "Alarm business" means any commercial activity involving the
sale, installation, maintenance, alteration, repair, replacement, servicing, or moving of alarm systems, but not commercial activities involving
only the manufacture or sale of alarm systems and not also involving the
installation, maintenance, alteration, repair, replacement, servicing,
moving, monitoring or responding to alarm systems. "Alarm business"
does not include the activities of the owner of a proprietary system or his
or her employees.
(2) "Alarm agent" means any individual employed within this state by
a company engaged in an alarm business.
(3) "Alarm company" means any person or association of persons engaged in an alarm business.
(4) "Alarm system" means an assembly of equipment and devices (or a
single device designed as a solid-state unit which plugs directly into a 120
volt AC outlet) designed to detect and signal an unauthorized intrusion
into premises or to signal an attempted robbery on protected premises,
and to which signal public police or private guards are expected to respond. "Alarm system" does not include fire alarm systems or systems
which monitor temperature, humidity, or any other condition not directly
related to the detection of an unauthorized intrusion into premises or an
attempted robbery on the premises.
(5) "Department" means the Department of Public Safety.
(6) "Principal corporate officer" means the president, vice president,
treasurer, secretary, or comptroller, or any other person who performs
functions for the corporation similar to those performed by these officers.
(7) "Proprietary system" means an alarm system which employs the
sounding or recording of alarm and supervisory signals at a control center
solely under the supervision of the proprietor of the protected premises.
History: L. 1983, ch. 18, § 2.
Cross-References. - Department of Public
Safety, § 41-13-1 et seq.

13-18-3.

Regulations

promulgated

by department.

The department may promulgate regulations necessary to carry out the
purposes of this chapter and to establish procedures for the preparation and
processing of applications, certificates, identification cards, renewals, appeals,
and hearings.
History: L. 1983, ch. 18, § 3.
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13-18-4. Security certificate required - Time for application - Electricians.
(1) No person may engage in or operate an alarm business within this state
unless that person is in possession of a valid security certificate.
(2) Every person engaged in the alarm business within this state on the
effective date of this Burglar Alarm Security Certification Act shall within
180 days of that date apply to the department for a certificate to engage in an
alarm business. Any person filing a timely application may continue to engage in the alarm business pending a final disposition of the application.
(3) The certificate and identification requirements of this chapter shall not
apply to licensed master electricians whose primary business is not the alarm
business; however, when, in the course of business, a licensed master electrician or a journeyman electrician under the supervision of a master electrician
installs an alarm system, he shall comply with the provisions of this chapter
and all regulations promulgated under it.
History: L. 1983, ch. 18, § 4.

13-18-5. Filing of application.
(1) Application for any certificate required by this chapter shall be filed
with the department on a form provided by the department.
(a) If the applicant is an individual, the application shall be subscribed
and sworn to by the individual.
(b) If the applicant is an individual who does not reside, operate an
alarm business, and is not employed by an alarm company within the
state, or if the applicant is a firm or partnership and the owner or a
partner does not reside, operate an alarm business, and is not employed
by an alarm company within the state, then the application shall be
subscribed and sworn to by an individual having authority and responsibility for the management and operation of the activities of the alarm
business conducted in the state.
(c) If the applicant is a corporation, the application shall be subscribed
and sworn to by at least one principal corporate officer.
(d) If the applicant is a corporation and none of its principal corporate
officers is responsible for the management and operations of the alarm
business in the state, the application shall also be subscribed and sworn
to by the individual having such authority and responsibility.
(2) A complete set of fingerprints of every individual signing an application
shall accompany each application.
History: L. 1983, ch. 18, § 5; 1989, ch. 225,
§ 8; 1991, ch. 130, § 1.

Amendment Notes. - The 1989 amendment, effective March 14, 1989, substituted
"Department of Commerce" for "Department of
Business Regulation" in Subsection (2).
The 1991 amendment, effective April 29,

1991, subdivided Subsection (1); inserted the
Subsection (2) designation; and deleted former
Subsection (2), which read "Every alarm company shall submit proof that it possesses a
valid state contractor's license, issued by the
Department of Commerce before a certificate is
issued under this chapter."
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13-18-6.

Investigation
checked.

of

applicant

13-18-8

Fingerprints

After receipt of an application for a certificate, the department shall conduct an investigation to determine whether the facts stated in the application
are true, and shall compare the fingerprints of the individual or the individuals signing the application with fingerprints filed with the Bureau of Criminal Identification of the Department of Public Safety. The department shall
also submit the fingerprints to the Federal Bureau of Investigation and request a search of its fingerprint files to determine if the individual fingerprinted has any recorded convictions.
History: L. 1983, ch. 18, § 6.

13-18-7.

Investigation

of applicant.

(1) In any investigation conducted under the provisions of this chapter, the
department may issue subpoenas to compel the attendance of witnesses and
the production of relevant books, accounts, records, and documents.
(2) (a) Relevant books, accounts, records, and documents required to be
produced by this section shall be maintained in the files of the department.
(b) Access to those records shall be limited to the department or to a
court of competent jurisdiction.
(3) (a) If a witness refuses to obey a subpoena or to give any evidence
relevant to proper inquiry by the department, the department may petition a court of competent jurisdiction to compel the witness to obey the
subpoena or to give the evidence.
(b) The court shall promptly issue the subpoena and have it served on
the witness and shall hold a hearing on the petition as soon as possible.
§

History: L. 1983, ch. 18, § 7; 1987, ch. 161,
34.

13-18-8.

Denial of application

-

Grounds.

The department may deny the application for an alarm business certificate,
if it finds that the applicant or the individual having the authority and the
responsibility for the management and operation of the applicant's alarm
business within the state, or any of the applicant's owners, partners or principal corporate officers:
(1) has committed any act which, if committed by a certificate holder,
would be grounds for revocation of a certificate;
(2) while uncertified, has knowingly and willfully committed, or aided
and abetted in the commission of any act for which a certificate is required by this chapter; or
(3) has been convicted in any jurisdiction of a felony or a misdemeanor,
if the department finds that the conviction reflects unfavorably on the
fitness of the applicant to engage in the alarm business.
History:

L. 1983, ch. 18, § 8.
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13-18-9. Notice of approval or denial - Applicant entitled
to a hearing.
(1) If the application is approved, the department shall notify the applicant •
in writing that a certificate will be issued. The notification shall state:
(a) that the certificate shall expire two years from the date of issuance
unless suspended or revoked for cause;
(b) that the certificate may be renewed as provided in this chapter; and
(c) the time within which application for renewal of the certificate
must be made.
(2) (a) If the application of the alarm company is denied, the department
shall notify the applicant in writing.
(b) If the application is denied because of correctable defects in the
application, the department shall give the applicant ten days after his
receipt of written notice setting forth the defects to make the required
corrections.
(3) If the application of the alarm company is denied, the applicant may
request a hearing by filing a request for agency action.
§

History: L. 1983, ch. 18, § 9; 1987, ch. 161,
35.

13-18-10. Fees -

Renewal of certificate.

(1) A non-refundable initial application fee determined by the department
pursuant to Subsection 63-38-3(2) shall be remitted with each application to
cover investigative and administrative costs.
(2) Certificates shall expire every two years. Renewal shall be biennially as
determined by the department. Application for renewal of a certificate may
not be received by the department later than 30 days prior to the expiration
date of the certificate. The department may deny renewal of a certificate for
good cause. If the department decides to deny renewal of certificate, it shall
promptly give written notice to the applicant of its intended denial and of the
applicant's right to a hearing on the denial. The applicant may, within 15
days after receipt of the written notice, request a hearing on the intended
denial.
(3) A renewal fee shall be remitted with the biennial application for renewal. This fee shall be refunded if the application for renewal is denied or
withdrawn before approval.
(4) An alarm company to which a certificate has been issued shall submit to
the department a properly completed renewal application form not later than
30 days before the expiration of the certificate. The application shall be accompanied by a non-refundable administrative fee, which shall be in addition
to the biennial renewal fee required in Subsection (3). Both of these fees shall
be set by the department pursuant to Subsection 63-38-3(2).
History: L. 1983, ch. 18, § 10; 1984 (2nd
S.S.), ch. 15, § 27.
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13-18-11.

Assignment

13-18-13

or transfer of certificate prohibited.

A certificate for an alarm business may not be assigned or transferred
either by operation of law or otherwise.
History: L. 1983, ch. 18, § 11.

13-18-12.

Suspension
Grounds.

or

revocation

of

certificate

(1) (a) The department may suspend or revoke a certificate for an alarm
business.
(b) The suspension or revocation may be based on the grounds that the
alarm company or one or more of its owners, partners, principal corporate
officers, or the individual having the authority and the responsibility for
the management and operation of its activities conducted in the state:
(i) has violated any of the provisions of this chapter or any rule of
the department enacted under the authority of this chapter, and the
department finds that the violation reflects unfavorably upon the
fitness of the alarm company to engage in the alarm business;
(ii) has knowingly and willfully given any false information of a
material nature to the department in connection with an application
for a certificate, a renewal or reinstatement of a certificate, or in a
notice of transfer of an alarm business certified under this chapter;
(iii) has been convicted in any jurisdiction of a felony or a misdemeanor, and the department finds that the conviction reflects
unfavorably on the fitness of the alarm company to engage in the
alarm business;
(iv) has committed any act while the certificate was not in effect
that would be grounds for denial of an application or for revocation of
a certificate; or
(v) has been convicted of violation of a municipal ordinance, as
evidenced by a petition to the department by a local governmental
subdivision as provided in Subsection 13-18-18(5), and the department finds that the violation reflects unfavorably upon the fitness of
the alarm company to engage in the alarm business.
(2) Any person denied a certificate, or whose certificate has been suspended
or revoked by the department, may seek judicial review of the department's
action.
History: L. 1983, ch. 18, § 12; 1987, ch.
161, § 36.

13-18-13. Form of certificate.
The certificate shall be in the form prescribed by the department and shall
include: the name of the applicant, the nature and type of service to be performed, the business name under which the applicant is to operate, the addresses of the locations where the applicant is authorized to operate, and the
number and date of the certificate and its date of expiration.
History: L. ·1983, ch. 18, § 13.
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Identification
Fee.

card required

-

Application

-

(1) No individual may function as an alarm agent or perform the duties
described in Subsections (a) and (b) unless the individual possesses a valid
identification card (hereinafter referred to as "I.D." card).
(a) Owners, principal corporate officers, partners, and managers of all
alarm companies shall be required to obtain I.D. cards if they directly
engage in selling, installing, maintaining, altering, repairing, replacing,
servicing, moving, monitoring, responding to, or causing others to respond to alarm systems within the state.
(b) Any individual engaged in the alarm business or employed by or
associated with an alarm company within the state who is not an alarm
agent but who has access to confidential information relating to a customer or subscriber of an alarm company or who monitors radio equipment used in connection with the alarm business shall obtain an I.D.
card.
(2) Any individual required to obtain an I.D. card under this section shall
file an application for an I.D. card with the department in the manner prescribed by the department. The application for an I.D. card shall be accompanied by a fee determined by the department pursuant to Subsection
63-38-3(2).
(3) After receipt of an application for an I.D. card, the department shall
conduct an investigation to determine whether the facts stated in the application are true, and shall compare the fingerprints of the applicant with fingerprints filed with the Bureau of Criminal Identification of the Department of
Public Safety. The department shall also submit the fingerprints to the Federal Bureau of Investigation and request a search of its fingerprint files to
determine if the individual fingerprinted has any recorded convictions.
(4) The department may deny the application for an I.D. card if it finds that
the applicant has been convicted of a felony or a misdemeanor in any jurisdiction and the department finds that the conviction reflects unfavorably on the
fitness of the applicant to engage in the alarm business or to be employed by
the alarm company.
(5) The applicant may appeal a denial as provided in Subsections 13-18-9(3)
and 13-18-12(2).
History: L. 1983, ch. 18, § 14; 1984 (2nd
S.S.), ch. 15, § 28.

13-18-15.

Suspension or revocation
- Grounds.

of identification

card

(1) The department may suspend or revoke an I.D. card if the cardholder:
(a) has violated any of the provisions of this chapter or any department
rule enacted under the authority of this chapter, and the department
finds that the violation reflects unfavorably upon the fitness of the I.D.
cardholder to function as an alarm agent or to perform the duties described in Subsection 13-18-14(1);
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13-18-18

(b) has knowingly and willfully given any false information of a material nature to the department in connection with an application for an
I.D. card or a renewal or reinstatement of an I.D. card; or
(c) has been convicted in any jurisdiction of a felony er a misdemeanor
and the department finds that the conviction reflects unfavorably on the
fitness of the I.D. cardholder to function as an alarm agent or to perform
the duties described in Subsection 13-18-14(1).
(2) If the department suspends or revokes an I.D. card, the cardholder, upon
receipt of the notice of suspension or revocation, shall cease to perform any
services related to the alarm business.
History: L. 1983, ch. 18, § 15; 1987, ch.
161, § 37.

13-18-16. Transfer of identification

card prohibited.

No I.D. card issued under this chapter shall be transferable, either by operation of law or otherwise.
History: L. 1983, ch. 18, § 16.

13-18-17. Renewal of identification card - Fee - Notice of
death of employee or violations.
(1) (a) I.D. cards shall expire one year after the date of issuance.
(b) The department may not accept applications for renewal of an I.D.
card later than 30 days before the I.D. card expires.
(c) The department may deny renewal of an I.D. card for any good
cause, subject to the cardholder's right to an adjudicative proceeding.
(2) A renewal fee determined by the department pursuant to Subsection
63-38-3(2) shall be submitted with each application for renewal of an I.D.
card.
(3) (a) An alarm company shall notify the department of the death of any of
its employees within ten days after the alarm company has actual notice
of the death.
(b) The alarm company shall also notify the department of any known
act of any individual associated with the alarm company that may be
grounds for denial or revocation of a certificate or an I.D. card.
History: L. 1983, ch. 18, § 17; 1984 (2nd
S.S.), ch. 15, § 29; 1987, ch. 161, § 38.

13-18-18. Local regulation preempted by act - Powers of
local authorities.
(1) After the effective date of this Burglar Alarm Security Certification Act,
no local governmental subdivision within this state shall enact any legislation
or promulgate any rules or regulations relating to the requirement of security
certification of alarm businesses, alarm agents or other individuals required
to obtain an I.D. card under this chapter.
(2) Any ordinance or regulation of any local governmental subdivision
within this state requiring that alarm agents or other individuals employed
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by or associated with an alarm company obtain I.D. cards shall be preempted
by this chapter 60 days after its effective date.
(3) The provisions of this section are not, however, intended to and do not
prevent local governmental subdivisions from requiring alarm companies and
alarm agents to register their names, addresses and certificate number or I.D.
card number with the local governmental subdivision within which they operate subject to the guidelines established by department regulation. Local governmental subdivisions may also require that alarm companies and alarm
agents give them reasonable notice of termination or suspension of certificates
and I.D. cards. No fee may be charged nor may any application be required by
any local governmental subdivision for registration.
(4) Local authorities may, within the guidelines established by department
regulation, require that both users of alarm systems and alarm companies
meet reasonable equipment and performance standards concerning false
alarms.
(5) Local governmental subdivisions which promulgate ordinances or regulations may petition the department to revoke the operating authority of an
alarm company certified under this chapter or to revoke or suspend the right
of an individual to use an I.D. card within the local governmental subdivision,
if the alarm company or individual is convicted of violating local ordinances or
regulations enacted under Subsection (4). The petition of the local governmental subdivision shall describe how the conviction reflects unfavorably on the
fitness of the alarm business or the alarm agent to engage in the alarm
company. The department shall promulgate regulations setting forth procedures for implementing this subsection.
History: L. 1983, ch. 18, § 18.
Compiler's Notes. - The term "effective
date of this Burglar Alarm Security Certifica-

13-18-19.

Violations

-

tion Act," in Subsection (1), refers to the effective date of Laws 1983, ch. 18, which was May
10, 1983.

Penalty.

Any person found guilty of violating any of the following shall be guilty of a
class B misdemeanor:
(1) engaging in the alarm business without complying with the provisions of this chapter;
(2) failing to obtain an I.D. card as required by this chapter;
(3) willfully and knowingly submitting false information of a material
nature in any application for an alarm business certificate or for an I.D.
card, or in any renewal application.
History: L. 1983, ch. 18, § 19.
Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.
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